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Wetland Protection has intensified as increasing construction 
d l d h lt d i fill d d i dand land use change pressures resulted in more filled, drained, 

or otherwise altered wetlands.

Desire to maintain wetland function has focused on:Desire to maintain wetland function has focused on:

• avoiding wetland impact
• restore wetland function to impact arearestore wetland function to impact area
• restore wetland at alternate site

It is not unusual for a mitigated wetland to cause stream g
channel incision downstream or a stream dredged for flood 
passage to drain a wetland.  

Often an impacted stream and wetland share the same valley. 



F d l d t t i h i l hFederal and state agencies have progressively shown 
a desire to move from unit for unit approaches to 

landscape- watershed- and ecosystem sustainability-
based approachesbased approaches.

Even in the face of vague definitions, skepticism andEven in the face of vague definitions, skepticism and 
derision with these terms there is an understanding to 
manage the land holistically……………..

that is too need to retain and enhance wetland and 
stream functions by managing in the sense of valleys 
rather than in the sense of acres.



Northern Lake States are associated with alluvial floodplainsNorthern Lake States are associated with alluvial floodplains 
where active growing season water tables in the floodplain are 

high and  wetland floodplains and active stream channels 
exist.exist. 

This combination constitutes most of the valleys and streams 
in Michigan.

Alluvial stream valleys:
Floodplain flat and the bankfull elevation are identical. 

Low terraces are an additional flat located near the 
floodplain elevation. 

The elevation of the floodplain or low terrace with 
reference to the average growing season water table isreference to the average growing season water table is 

critical to the definition of wetland. 



Streamside wetlands occur on adjacent floodplains and low 
t l th i t t bl i ithiterraces as long as the growing season water table is within 
2 feet of the soil surface. The interaction of stream type 
(derived from valley and stream shape) and depth to water 
table yields many possible wetland classes adjacent totable yields many possible wetland classes adjacent to 
streams. 

The bankfull elevation is the hollow bottom adjacent to the stream
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Downing et al (2003) gave a legal review ofDowning et al. (2003) gave a legal review of 
jurisdiction under the Clean Water Act (CWA 
1972). Federal law protecting water quality with 
a stated goal of restoring and maintaining thea stated goal of restoring and maintaining the 
physical, chemical and biological integrity of all 
the nation’s waters. 

It all began with the U.S. Constitution.

The 210-year history of regulatory authority for 
waters of the United States is a mixture of:

• Acts of Congress
agency interpretation in regulation• agency interpretation in regulation

• subsequent Circuit, District, and Supreme      
Court rulings  

• changes in the CWA often begin with thechanges in the CWA often begin with the 
issuance of new agency regulations



Year Authority Effect

1791 U.S. Constitution Gave Federal government authority to regulate interstate and foreign commerce and gave 
Federal courts jurisdiction over admiralty and maritime cases.

1824 U.S. Supreme Ct. Gave Federal government power to control navigable waters

1871 U.S. Supreme Ct. Navigable waters includes tidal and non-tidal waters

1874 U.S. Supreme Ct. Includes any water body if it has ever been capable of transporting interstate commerce any 
time in its history (e.g. log rafting waters in rivers, streams, and lakes  --- ability to float a log)

1899 Rivers & Harbors Act 
(RHA)

Regulatory authority vested in the U. S. Army Corps of Engineers. Beginning of the permit 
system under the refuse provisions of the RHA.

1921 U.S. Supreme Ct. Rule of indelible navigability. Even if the water body can no longer transport interstate 
commerce. 

1940 U.S. Supreme Ct. Includes water bodies if they were ever susceptible to inter-state water borne use (whether they 
d )were used or not)

1968 USACE Regulation 33 Federal Register 18669 et seq. adopted public interest review to determine if the Corps 
would grant a permit

Late 
1960s

USACE Regulation Asserted coverage up to the high tide line and the ordinary high water mark of non-tidal waters.  
This effectively included wetlands of the United States in the RHA.  Asserted coverage of 
waters that were navigablewaters that were navigable.

1970 U.S. Circuit Ct. Upheld USACE denial of permits wanting to destroy ecologically valuable aquatic areas such 
as wetlands

Early 
1970s

USACE Regulation Adapted and expanded its authority under sections 9 and 10 of the RHA to all physical 
alterations of traditional navigable waters.

1970 Pres. and Congr. Hearings 
on Mercury Pollution

Required industrial polluters to apply for Federal permits to discharge pollutants into navigable 
waters.

1972 Clean Water Act Split authorities between EPA (section 402) for pollution discharge permitting and co-
administration by EPA and the USACE (section 404) for protection of wetlands and other 
waters of the United States. 

1973 EPA R l ti D fi d CWA t t b di t d t i bl t1973 EPA Regulation Defined CWA waters as water bodies connected to navigable waters.

1974 USACE Regulation Defined CWA waters as only traditional navigable waters of RHA

1975 Fed. Dist. Court Overturned USACE regulation (404 program) for only navigable waters and let EPA 1973 
definition stand



Year Authority Effect

1975 UAUSACE Regulation USACE expanded 1973 definition to include specific wetlands and tributary 
streams to navigable waters.

1976 USACE Phase II Required permits for tributaries to navigable streams lakes, and their adjacent 
wetlands

1977 USACE Phase III All remaining waters including isolated wetlands. Final version of regulations 
changed the words navigable waters to waters of the United States.  But also gave 
authority to District Engineers to establish a link between interstate commerce and 
i l d l disolated wetlands.

1977 Amend to CWA Gave USACE authority to give general permits.  The USACE established NWP 26 
a National Water Quality Permit covering all activities involving discharges of 
dredged or fill material in isolated water bodies and above “headwaters” 

1979 EPA Regulation Added the phrase: “..waters the use, degradation, or destruction of which would 
affect or could affect” commerceaffect or could affect  commerce.

1979 Atty. Gen Opinion Required EPA and USACE to establish a MOA saying EPA has final 
administrative authority for the CWA. 

1985 Farm Bill Withheld farm subsidies if land was planted that was wetland converted by 
drainage, or leveling after Dec. 23, 1985. (Swampbuster)

1985 Senate Oversight 
Hearings & U.S. 
Supreme Court

Resulted in language that migratory birds and endangered species may be 
regulated under the CWA in intrastate waters that were not part of the tributary 
system or their adjacent wetlands. 

1990 Farm Bill Swampbuster applied to any wetland conversion after Nov. 28, 1990

1990 9th Circuit Court Upheld man-made and seasonally wet water bodies

1993 7th Circuit Court Upheld migratory birds in isolated wetlands

1997 4th Circuit Court Held that tributaries and other waters were not authorized in the CWA.  Did not 
address migratory birds, but did remove the EPA and USACE from administering 
the CWA for “other waters” in 5 eastern states in its circuit. 

1999? 7th District Court Upheld that Congress had the authority to regulate “other waters” and this was the p g y g
intent of the CWA including migratory birds.

2001 U.S. Supreme Court Ruled that the isolated waters provision in the USACE regulations pursuant to 
migratory birds exceeds the authority granted to the USACE in the CWA. 

2001 EPA & USACE 
Memoranda

Those waters that are isolated, non-navigable, and intrastate are not included under 
the authority of the CWA.



In 1979 there was ambiguity as to which Federal agency had 
final authority to administer the CWA-

• EPA 
• USACE  

Attorney General ruled EPA had final authority for the CWA.  
(In practice the USACE has the day-to-day, high-traffic, ( p y y, g ,

job of issuing permits while EPA periodically issues 
guidelines). 

More importantly, EPA has delegated administration of the 
CWA t St t i h dditi l l i tCWA to State agencies where additional rules incorporate 
state laws



The CWA (1972)

• Gives states and tribes authority for developing 
water quality standards.water quality standards.
• Nothing in the CWA prohibits states from 
developing their own wetland protection program.

Streams

• CWA has always addressed streams, rivers, and 
wetlands.
• Administrative effort involving restoration,Administrative effort involving restoration, 
creation, and mitigation the last 30 years has 
addressed wetlands.  This is fast changing.



Even though overall guidance is assigned to the EPA underEven though overall guidance is assigned to the EPA under 
the CWA, the day-to-day permitting requirements assigned to 
the USACE and specific delegation of authority to USACE 
Districts (1977 USACE Phase III), have recently resulted in 
the aggressive development of SOPs by USACE Districts.  

In June 1990 the Savannah, GA District of the USACE 
published a draft Standard Operating Procedure, 
Compensatory Mitigation for Wetlands Open Water andCompensatory Mitigation, for Wetlands, Open Water, and 
Streams.  



The NAS study reached conclusions and made recommendations to improve 
wetland banking and found that the goal of no net loss of wetlands is not 
being met for wetland functions.

• A watershed approach would improve permit decision making

A id tl d th t diffi lt t t ( b d f )• Avoid wetlands that are difficult to restore (e.g. bogs and fens)

• Select sites on a watershed scale in order to maintain wetland 
diversity connectivity and appropriate proportions of upland anddiversity, connectivity, and appropriate proportions of upland and 
wetland systems needed to enhance the long-term stability of the 
wetland and riparian systems 

• Riparian wetlands should receive special attention and protection, 
because their value for stream water quality and overall stream 
health cannot be duplicated in any other landscape positionsp y p p



Stream and Wetland Restoration, and Mitigation Guidance
Stream and wetland mitigation guidance has been allocated to the USACE 
since 1977.  The USACE Districts have been given federal authority to 
develop a link between interstate commerce and wetlands and other 
aquatic resources.  

January 2002 nationwide permits of the USACEJanuary 2002 nationwide permits of the USACE
Nationwide permits, first issued in 2000 were reissued January 15, 2002 
There was a pertinent inclusion under General Condition 19: Mitigation. 
This provision gives the District Engineer discretion to authorize other p g g
types of mitigation in addition to, or in place of, very in-kind compensation 
for loss of wetlands.  Where both wetlands and open waters exist on a site, 
USACE will determine the appropriate compensatory mitigation based on 
what is best for the aquatic environment on a watershed basis. However, 
they still must require no net loss of wetlands. 
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The original clean water act and amendments applies 
to both wetlands and streamsto both wetlands and streams
and casts their protection in definition and function
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2) provide access to its floodplain at the bankfull elevation (red line).

The normal range of stream, floodplain, and wetland definitions are
are met as is normal stream and floodplain function. 

Narrowing of the channel results in normal channel bottom scour to 
maintain a mix of gravel and sand substrates and provide deeper riffle and pool habitat.
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Most of the application of the clean water
act over the last 40 years has been to 
wetlands. In terms of wetland mitigation,
most of the practices have been raising

Since 1990, when USACE Savannah, GA District
Published In-Lieu-Fee Mitigation Guidance for 
wetlands, open water, and streams, USEPA and a 
growing number of USACE Districts havemost of the practices have been raising 

water levels with low-head dams, and 
some by purchasing non-impacted wetlands

growing number of USACE Districts have
endorsed addressing both stream and wetland
mitigation on the same site using established
principals of stream, floodplain & wetland function



“The difficulty lies not in the new ideas but in escapingThe difficulty lies not in the new ideas, but in escaping 
from the old ones.”

John Maynard Keyes 1936y y


